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feuz: v. Great Eastern By.:Co. (1) the late Master of the Rolls
(Sir A. T.. Smith) said that Olaridge’s Case (2) “ raay possibly
reguire ab .moEm.,.“Hﬂ.EHo. time: further consideration,” and it is
now submitted that it was wrongly: decided. _
Chief Justice Holmes, .in -his lectures. on the Common
Law @. traces g@._.‘oﬂ%n of the rule as to the HmE of the
bailee: to.sue to the time when, in the primitive condition of
society in England, the arm of the law had to be called in to
check the. practice of .cattle stealing, and it is shewn that the
person in actual possession of the cattle at the time they were
olen was of necessity the proper person to follow the trail and
institute proceedings for their recovery. The procedure provided
&w the law turned on the single guestion whether the plaintiff
had logt possession against his will, and wag modelled on the
self-redress « natural to the case which gave rise to it, (and) was
and was not open to the owner unless he was that man”; in
other words, “if chattels were intrusted by. their owner to
mBo?au person, the. bailee, and not the bailor, was-the proper
party to.sue for their wrongful appropriation by a third” ; and
the bailee ““sold or gave the goods.in his charge: to ‘another,
the owner conld-only look-to-the bailee -and conld not sue the
EB@mH .~ - becatise there was no form of action known which
as’ open 4o him.” ”mum_o&oﬁ._..ﬁw.mm.um that .oum..Em_%.mnm for his
chattel as solen, by the testimony of good men, and that it
‘does not.matter whether the thing thus taken was his own pro-
exty or another’s, provided it was in his custody. Holmes C.J.
dds: “ag .&wo remedies were all in the bailee’s hands, it also
llowed that he was bound to hold his bailor harmless. If
moomm.ﬂmum ‘lost, it 'was no excuse that they were stolen
thout bis fanl. He alone could recover the lost property,
jerefore be wasbound to do so ... . . At first the ‘bailes

could sue; dnw_wwonmw this strict lisbility remained, cause

{18951 2 Q. B. 387,85 p. 364,  Holmes, Jr., (1882) Maomillan & Co.
1189211 Q. B, 422, . - Lecture V. The Bailee at: Common
The Commou Law, by 0. W. ' Law, pp. 166, 167, 175 to 180.

‘ ‘(&) Fol. 150, 151, ,

swerable to thie owner, because he was the only person
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. “be recovers on.the strength of his possession just as in the case
: of a finder: drmory v: Delamirie. (1)~ This view-that the
pmoumem. woﬂmdmwhoﬁa& on'the: H.%pmm% o bailee E& infringernent of the possessory right is the true cause of
over against the wrongdoer, if.ceased where the' uoB&w ceased, “action is established by & long line of anthorities.
"go-that in’ 1455.in.an _u.aaob,.&.mog mmm.E.m_u the marshal .of . the . In Sutton v: Buck {2); in trover for portions of a wrecked
Marshalsea (1) for an-escape of a prisoner; and the defence was -ghip, it was held that possession under a general bailment is
that enemies.of the King broke into the prison and carried. off - sufficient title for ﬂw_.m..ﬁmmwmm_ who was in possession .of the
the. prisoner against the will of the. defendant, the. Court- said ship, but without title as the transfer was void: see also the
. that, if alien enemies of fhe King—for instance, the' French-— -Arnerican case of Lyle v. Barker. (3) That the infringement
ammmmmom “the mﬁmobmﬁ or: wmuwm%m it Epm .@E.Eum of ﬁwm Hﬁmou. ~of the possessory right was. the itue cause of action was
insisted- on in Rooth v. Wilson (4), & cage of agistment, and it
was clearly laid down that the right of the bailee in possession
._H& it mﬂgocam o,.ﬁ .mpm W.Emwuowa the wﬁmoﬁ apm m&aﬂmmﬂﬁ ﬂo&m 4o Hmnodmu.m_m&umﬂ. & wrongdoer was the same in case as in
&@ liable, because it is Jmplied that the. defendant would ‘have trover. Bayley. J. there says that “case is a possessory
. nmwﬂ & mnﬁoﬂ m_mmmum& spmup. ma.m &wmu&.onm ﬂoﬂm EBmmm ww ‘metion.”  So .in Burion v. Hughes (5), where the plaintiff who

” &wo_mmm.w&m.mﬁmzmm to sue the wrongdoer in trover though no
“title was proved.” In Moore v. Robinson (6) an action of
S i tiotnds alioadie > -balk . trespass for cutting & rope was successful by the man in charge
against eith gm.uo&wmmm &Q&ﬂoueu mmwﬁw.ﬁ._mou ..Fo.,onm_ wag “of a barge. In Nicolls v. Bastard (7) an sction for trover
ST A hanged. and-the other forfeited /(2) ; but.the bailes. was not siled because of the want of possession. . Parke B.. there
e excuged by an- ou.&bm_q wrongtul ‘taking. “If the moomm are : says that no doubt the. bailor may sue u.m.s_mm as the bailee,
: taken by & trespasser -of ‘whom:the-bailee- gm -conusance; ‘e and  whichever first: obtains mm&ummnm it.i8 » full satisfaction,”
‘shall e chargeable-to his bailor; and shall have his action” over _which must mean the full value in whichever action was first,
m.mm_Emﬁ histrespasser.” (3) . The principle to be deduced from . otherwise the wrongdoer would only have o compensate. for
' $hilsrossoning is that; if thie bailée parted with the property-to one interest, either of which might be but a fractional part of
an %ﬁ @a -owner:“could :not: xecover “it;’ but- must:get. his the whole value. In the American case of White v. Webb (8)
_ vm&om[spma i8 4o mm_w. ﬁpa gﬁmm wag t was held that the bailee, as against a stranger, can recover
the whole value, any balance, beyond his special property, being
held for the owner. - See Kent’s.Commentaries, 12th ed. vol. ii.
1.-568, note (¢). In Brierly v. Kendall (9), where it was held
that the assignor”of goods as security for a debt could only
“ (1Y (1722) 1 Stra. 50£, () (1851)2B.& Ad. 817; B6R.R.
: ’ A Y (1810) 2 Taunt. 30Z,.8ee pp. 766, .
- over, but 1 308,309; 11 R. R. 585, . . (7) (1835) 2 C. z_. & R. 659, at
” k (3) (1813) 5 Binn. 457, at p, 460,  p. 660.
(1) Y. B. 33 Hen, .7 also 10 Hen, a wbﬁ. % SiE mﬁ W cm:o.u B.&A.50,atP. 625  (8) (1842) 15 Conn. Rep. 802,
{2) Y. B. 6 Hen: mtu. T : , (9) (1852) 17 Q. B. 937, at pp. 942,
(3) T.B. 3 Hen. 7,4, pl. 163 » o - S : ) Qmmb 2 Bing.173; 27 B. B. 943 Co

"had borrowed furniture, and was therefore bailee, was never-
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‘fowards his bailor; and it is similarly submitted that, as A
‘between the Postmaster-General and the owners of the Wink- 1901
Jield, that is to-say, as between possessor and wrongdoer, the = g
‘person who has possession: has the property, and it is not open VWINEFELD.
to the wrongdoer to inquire into the nature or limitation of

the right of the possessor; so that the Postmaster-General, as

bailee in possession, without regird to the question of his.

‘liability over, is entitled to recover, out of the fund which

-the owners of the Winkfield have paid into court, the item
amcunting to' 17061, 19s. 44., or such other sum ss the H.mmumﬁ.mu

~and anewm.uﬁm may find to be due.

80k by Wm u_mmwmqsmm. the dicta of opngu C.J.-are &maﬁ&% in
T mmqoﬁ of the present line of argument. In Jeffries v. Great
SRR * Western Ry. Co. (1) it was held immaterial as against the
wrongdoer that in an action of trover the plaintiff in possession
of trucks had no title, for a person who wrongfully does an
-injury to a-chattel i is estopped from alleging that the party i in
H_Ommmmmpob of the- ogg& atthe time .of the injury done was
not, the true owner, wommmmmuow voﬁm a good. title as against
' m_aﬁoummoﬁ. Bo Waters v. Monarch Life Insurance Co. (2)
. and h%&os and North - ﬁ\a“%,a By. Co. V. ‘Glyn (8) shew
e ﬁpﬁ 4 AN MAY Tecover more ?»B hig Ewmumm_u mBm that &
T ,‘,_ﬂwnmgdman_pu Or'a carrier may. Hmooqou of the i instirer the full
©o 7 walue, although protected from H.omwobmuww?% for loss by fire.
% In Turner v. Hardeastle {4), on the pﬂmmsou of ‘damages, the
S ...Fﬂ value was recovered in trover by bailee against ﬁoﬂmmoau.
.+ e o ‘These authorities ‘demonstrate not only the right of the
el bailes o maintain an action, but cover also the-question of
.. the measure..of dawiages recoverable in'such. action. The
cases cited and’ the text-writers ummmﬁmm to shew thatat a very

early stage the: ‘hailee'was the only person who conld sue, an
alzo that he was the person bound to sue because. his remedy
was. exclusive, and it was his duty, therefore, to.exért himself
for hig wm;ou. mawmomgbmw the rule was misunderstood and
_ hased on hig: liability over, but that inversion of- the rule has
- ok wuodaumm and-though;in later times, the bailor was allowed
" o .sue, th did, Bon take away the right of the bailee, whose

. Hﬂwﬂow&, K.C., and Lauriston .wn&m\.s. for the Hmmwowmmbﬁm.
‘cargo claimants.- It lies on the appellant to establish that he
“was bailee in possession; but the letters and parcels at the
&Bm of the loss weré in the possession of the owners of the
om_naubm ship, and not of the Postmaster-General, whose posi-
ion was that of forwarding agent. Assuming, however, that
‘He was. bailee in. possession, the decision in the Court below
.disallowing. his claim was rxight, for not being a trustee of, or
otherwise liable to account to, the senders and addressees, the
‘case falls directly within 0.53@& Y. MSEN._, mua.%ow&m?&
Tramway Co, (1)
Any other view would be fraught with grave inconvenience,
-for the money recovered in competition with the other claimants
:on the fund in court would remain in the hands of the Post-
“master-General as he is not in a position to Sistribute it, no
.claim having been made wpon him by the interested patties,
‘nor any authority given him to intervene on their behalf in
these proceedings, and by giving the Postmaster-General
berty to put forward this claim two principles of law would
be violated, for if an action is held to lie without inquiry as
‘to the rights of the bailor the effect would, in the first place, be
give the Postmaster-Giéneral as bailee 2 right of action for
atoages which . he had. not sustained, and, secondly, leave
e. defendant exposed to' another action by the bailor in
espect of the same wrong.

(1) [1892]1 Q. B. 422. .

: ﬁoﬁmmomu the: m,Boubw of mpm mmwwmem.aou
the. horse, twithstanding that the injury was inflicted ander
circumstances ‘whic imposed ng 5&&@ ipon. aﬁm EEE
L (L) (1856) 5 B ow.ﬁw 808. . (8) (1859Y1 E. & E. 652
(2) (1856) 5E.&BSM0. . (4) emmsﬂo B. (N.5.)683.
) wmwmu Ho B. 422,
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‘master-General-is ot lisble to account, he has no interest in
the preservation of the thing: (nec obid ejus-interest rem salvam
esse: Just. Inst. iv. 1, §17), and therefore could not recover.
The correct view would, therefore, seem to be that the meu
of action to recover the value rested on the liability of the
bailee to account to the bailor. Beammenoir (1), writing in
1283, says. that, if a hired thing is stolen, the suit belongs to
‘the bailee, because he is angwerable to the person from whom
he hired. Similar statements occur again and again in the

,wozoaw m.nm ..Egamﬂm_e mpw_ “In Fo mpwm ﬂwmm Epm gehl
farti still: preserved many -of its-ancient. characteristics, wh
b wmmmb dﬂnw wﬁa and.. oﬂw mﬂm Woﬁ wﬁmﬂw it was natur

1410 (8): “I a stranger takes beasts in my custody, I shall
‘have a-writ of trespass against him, and shall recover the
“value of the Wommﬁm. because L am-chargeable for the beasts to my
bailor who, has the property * ; and Holmes C.J. after referring
to this case is obliged to m.mB; that (3) “There are cages in
which this reasoning was pushed to the conclusion that if,
by the texmns of the trust, the bailee was not answerable for the
goods if stolen he would not have an action against the thief.”

xiile .SEow oﬁﬂwm every-bailee: ﬁsp the

aingt thi .ﬁ.ouma gwep and denies- that - action '$¢

T &5& lox -/ Perhaps we. conte -mieatest to ‘istorical truth if we

SR L .mm_wawp& between the-bwo old rales therewas no Jogical priority;

Lo _ Thebailes had the action becanse he was lighle and was i

. .. because he- wmh -the moﬁoﬁ. Pmﬁu *.gw. say:’ :Hu Bracto:

" text-and in fhe: case: _Ba of Bracton’s day we Em_% see . .

. & tendency 16 require of the bailee who: brings an-appeal .o

o E.Homww. or an action of &nmmwpmm, EEoEbm ‘more ‘than mere

. .. possession, some jnterest in'the thing, some: responsibility for

DLl it mm_mo*w. e e “wn.u.o&ob.m :108, b..146, more than once. seem
C Y fon vequire that-the appelior shall complain of a theft of

.. iicewnigoodsoriof meomwag. which: he_has made EBmmﬁ Tespo

later times, laid down with precision, as in Heydon v. Smith (4),
where it is said that a bailee “shall recover all in damages
- because that he is chargeable over.” In Rooth v. Wilson (5),
 cited on behalf of the appellant, Liord Ellenborough distinetly
 rested the right of the bailee to recover the value of the chattel
on the ground of his liability over to his bailor. In Swire v.
-Leach (6), where pledges had been wrongfully taken in distress
by the landlord of a pawnbroker, Erle C.J. lays stress on the
“lLiability of the bailee fo account to the bailor, for the right of
the bailee to the full value reste on his liability for the safe
custody of spo property of the bailor—that is, “his damages

@) XXXI. 16. : ©+ (4)'(A611) 13 Rep. 67 at £ 69:
(8 Y. B. 11 Hen. 4, Zkb. Seo sea Vin. Abr. Trespass, M. 7. See
further Y. B. 3 Hen. 7, 4, pl. 16; -also Rell. Abr. Trespase, M. 2; Bac.
20 Hen.'7, 1, pl. 1; 21 Ben. 7, 14,  Abr. Trespass (C) 655.

pl.28; 8 Bdw. 4, 6, pl. 5;9 Edw.4, -(5) 1B.& A. 59,

Pl 9. (6) (1865) 18 C. B. (N.8.) 479, at
“{8)-Holmes on the QoEEob Law, p.486.

2 170, .

B¢ ) ,“mwm.m...s.w of ._Ew H.Bs nwwme the odmu.._&. wwmunm is- Bo«om in
-~ vel i pp. Hmm 170: v2nd ed. 1898° -margin.
- A ma%ﬁ% of the oas_. 7l 88, sm

Admiralty where not in éonflict with English law-—as the Post-

Year. Books. Thus a judge of the Common Bench says in

The same-ezplanation of the right of the bailee to sue ig, in -
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seem that.if goods were unlawfully taken from the possession
-of the bailee, it was he that had. the action against the wrong-
doer ; it was. for him to bring the appeal of h.&amuw or the
action of trespass,”’ and, after quoting from Bracton, £, 151, as
to the question being one. of possession only, “Et non refert
atrum. res .qua ita subtracta fmif, extiterit illius - appellantis
propria vel alterius, dum tamen de custodia sua,” they.say,
and having thus given the action to the bailee we must in all
probability. deny it to the bailor ™ ; and at p. 171, with reference
o this proposition they add : * We can hardly doubt that this
s the starting point of our Common Law.”

- It has been contended on behalf of the respondents that to
allow either the bailee or the bailor to sue is not reasonable,
and that the bailee’s right should be restricted to his interest ;
‘but Parke B. lays it down clearly in Nicolls v. Bastard (1),

. ..,.a&auo .zum wm&mm has ug vmmb Hs_Em over pum wm_u w_m_m Hoooqmnom

- the whele valme. “In the cases cited by the appellant the
77 liability.of the bailee to the bailor is gssumed. In the majority
oo of _.._mem opmmm .Epm mdmmﬁoﬁ 0m apm measure of. mmupm.mo did not

doing omsts the bailor of his remedy.
Christopher Head, for the owners of the Winkfield.

‘of the. M exican.
Cur. adv. vult.

.uom Six Francis Jeune dismissing a motion made on behsalf of
the Postmaster-General in the case of The Winkfield.

The question: arises out of a collision which occurred on
“April 5, 1900, between the steamship Merican and the steam-
hip Winkfield, and which resulted in the loss of the former
ith & portion of the mails which she was carrying at the time.
[he owners of the Winkfield under a decree limiting liability
(82,5141, 17s, 10d. paid that amount into court, and the
aim in mq.mmﬁou was one by the Postmaster-General on behalf
f himself and the Postmasters.General of Cape Colony and
ﬁm.u to recover out of that sum the value of letters, parcels,
s in his custody as bailes and lost on board the Mezican.

' The case was dealt with by all parties in the Court below as
siro: by & bailee who was under no liability to his bailor for
(1) 20. M. & R. 659,

v 1902, G B

L ;.mﬂogm 8. wmmmm_mo #oE M&Bmm O I’ s Hmonﬁ.mm on the QoEEoﬂ
Lt Haaq w u._...o wosdbm in HEum wm mmwm» .: the Eqmuwmm .

wm..%_w ‘.umom_.nmm.. .oEw &..m oo&m .mnw.. W
ten-repeated in the Year Books; an

that the bailee suing. first can obtain m_E mmsmmgaon. and by so-

Scrutton, K.C., watched the m.wwm& on behialf of the owners

Dec. 16. - CoLrins M.R. This is an appeal from the order
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_ Bame.. treat the .,m,omﬁmmmon ag: zpm owner of the goods for all c¢.a
purposes quite ggaé of the- .ﬁmﬁm: and ozummaobm 28 1901
, . “between him- and the bailor. . Tom . .
Bou& and -in mommnmuom to’ that authority, &mEummmmHWm oHp : T think this'position is well established in our law; though i Wi,
The Postmagter-General now appeals.. . may be that reasons for its existence have been given in some Calios M.

H.pm aaomﬁoP for: moemuou. a&mu&ﬁﬁ is ﬁwgwmn Q«@Q&m - of the cases which are not quite satisfactory. I think also that
the obligation of the bailee-to the bailor to ‘account for what he
as received in respect of the destruction or conversion of the
- thing bailed has been admitted o often in decided cases that it
-cannotnow bequestioned ; and, further, T think it can be shewn
thiat the right of the bailee $0 recover cannot be rested on the
: ground suggested in' some of the cases, namely, that he was
inble over to the bailor for the loss of the goods converted or
destroyed. - Tt ‘cannot be denied that since the case of Armory
‘. Delamirie (1), not o mention earlier cages from the Year
- Books onward, & mere finder may recover. againgt & wrongdoer
the full value of the thing converted: That decision involves
the wHE.BEw that as between possessor and wrongdoer the
Tesumption of law-is, in. the words of Tiord’ Campbell in
effries v. Great Western Ry. Co.: @. ““{hgt the person who has
possession. has ‘the ‘property;”” ‘In the same casé he says (3):
‘T:am of opinior that the lawis that a person possessed of
roods s his property has's m.ocm&ao. a8 against every stranger

¥y

“himselt, is & wrongdoer, and cannot defend himself by ghewing
at there was' title in some third wmuwoP for .au%a% a-wrong-
oer possession is title. The law is so stated by the very
arned smnotator ‘in ‘his note to Wilbraham v. Snow.” (4)
herefore it ‘is not open to. the defendant, being & wrongdoer,
‘inquire into the natnre or limitation of the poesessor’s right,

on' to, or liability towards, the true owner cannot come
the discussion atall : ‘and, therefore; as between those two
‘foll- damages “have o be paid without any- further
niry. “The extent of the Hability of the finder to the true

1'Sira. 504, . (3) 5E.&B. 802, st p. 805.
5 E. & B. 802, at p. 806. : (4) 2 Wns. Séund, 471,
- G2 5

and -that one who- takes them from him, having no title in -

nd unless it is competent for him to do so the ‘question of his .

8F 1ot gﬁm relevant to the -discussion between him pE._
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* possession, to sue’ could not depend upon the fact or extent
' of his liability over to the bailor, since the plaintiff was allowed
~ to keep his verdiet in trover, the agreement defining his interest
* and liability being excluded from the discussion. In Sution v.
- Buck (1), on the anthority of which this case was decided, it
was held that possession under a genersl bailment is sufficient
title for the plaintiff in trover. The plaintiff had taken possss-
sion of a stranded shipjunder a transfer void for uou.ooEuwu_uoa
. with the Register Acts, and he sued the defendant in trover
" for portions of the timber, wood, and materials of which the
defendant had wrongfully taken possession. Sir James Mans-
~ field C.J. had non-suited the plaintiff, on the ground that the
transfer was defective without registration. On motion the
non-suit was set aside, Sir James Mansfield being a member of
the Court, and a new irial ordered on the ground that the
plaintiff had sufficient possession to roaintain the action against
the wrongdoer. Tt is troe that Chambre J. reserved his
opinion-as to the measure of damages, but on the new trial the
plaintiff recovered & verdict apparently for the full value of
the things converted, and on further motion for a new trial
' the only point argued was that the defendant was justified as
lord of the manor in doing whiat he &mlp contention which
was rejected by the Court. : , -
“In Swire v. Leach (2) a ?ﬂbvnowmu. whose landlord had
wrongfully taken in- distress pledges in the custody of the
pawnbroker, was held entitled to recover in an action against
the landlord for conversion the full value of the pledges. - This
case was decided by a strong Court, consisting of Erle C.J.,
Williams and Keating JJ., and bas never, so far as I know,
Poen questioned since. The duty of the bailee to account to
e bailor was recognised as well established. See also Turner
Hardeastle (3), a considered judgment of the. Court of
ommon Pless, which included Willes J,, who had not been
arty to Swire v. Leach (2), and where the bailee’s right to
cover fall mm_Em.mmm. and his ovrmm_ﬂob to account to the bailor
‘again affirmed.

(1) 2 Tsunt. 302; 11 B. B. 583, (2) 18 C. B. (V.8 470.

(3) 11 C. B. (¥.8.) 683.

e mummu to recover fall mmBmmmm 8&53 be Bm_mm to mmwmu
,H.,ob the awﬁmuﬁ OH Em liability over to Epm trae ;owner. .H
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bailee- gm &rm sgction because w@.ﬂ@m lable, and was liable
because he had theaction.” - It may be that in early times the
obligation of the bailee to the bailor was absolute, that is to say,
he ‘was an insurer. .- But long:after the decision of Coggs v.
. Bernard (1), ‘which classified the obligations .of bailees, the
. bailee has, nevertheless, been &llowed -to recover full damages
- aigainst & wrongdoer, where the facts would hawve afforded a
complete answer for him against his bailor. The cases above
cited are instances of this, In each of them- the bailee would
* hiave had & good answer to an setion by his bailor; for in none
of them was it suggested that the act of the wrongdoer was
{raceable to -negligence on the part-of the bailee. - I think,
therefore; that the statement drawn, as I have said, from the
Yesr Books may be explained, as Holmes C.J. explains it, but
" whether that be the true view of it or not; it is clear that it
has not been treated as law in our Courts. Upon this, before
the decision in Claridge’s Case (2), there was a strong body of
opinion in &mﬁ.‘gowm« English and American, infavoar of the
bailee’s- unqualified HﬁE“ to. sue the wrongdoer: see Mayne on
Daraages, 4th-ed. p. 351, and -cases there cited; Sedgwick on
Damages, 7th- ed. wol... 1, p. 61, n, (@) ; Story on -Bailments,
9th-ed.-s. 352; - Eent’s:Commentaries, 12th ed. vol. 2, p. 568,
B : n. {(g); Pollock. on' Torts,-6th.ed, pp.- 354, 335; Addison on

sion, not woﬂg@m quite- ﬂompo& the ﬂwE.. &o sué ﬂ@w Swoam orts, 7th ed.-p.-523 7 and-as I have .already pointed out,
o Epm UE._.Q.. also. ma says at'p. 167 ¢ At first the e@nmm WA Williams. J., the editor of Williams’- Ssunders, was & party to

zecover has-been’ affirmed in.several American. cases-entirely
without reference to the extent of the bailee’s liability to the
shgilor for-the.tort, though his obligation to account is. admitted
see-them: referred to.in the passages -cited, and in particular
goe -Ullman V. wﬁs‘sm_w& (4); Parish v. Wheeler (5): White
Webb. .(6)-- The:case of Rooth v. Wilson (7).is & clear
thority that the right .of. the bailee in possession to-recover
inst:a wrongdoeris.the same in an action on the case as in
704) 2 L. Raym. 909, - {4y (1856). 73 Mass.. Rep. 564

(2) [1892) 1 Q. B. 422, (5) (1860) 22 New York Rep. 494.
(318 C. B. (N.8.y 479, [See also. {6) 15 Conn. Rep. 302,

"M, Justice Wright in Pollock and (7 1B. & A. 59.

.A.mu Hw.hmu 69, ght on Possession; p. 166.]

the -decigion .of -Swire v. Leach. (3) The bailee’s right to .
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: .o@ﬁﬁpmb& and now Swwmmmbﬁm it. ‘' What he has received above
~’his own ,Eﬁmummﬂ he'has received to the use of his bailor. The
‘wrongdcer, having once paid full damagesto the bailee, has an
™ the: tion . ] . snswer to any unmob.ww the bailor.  See Com. Dig. Trespass
., .ummmmgoo thie-horse fell sand was killed. .. The case su_m ,mm.& & B. 4, citing Roll: 551, 1. 81, 569, 1. 22, Story on Bailments,
by Liord “mzmbwouoam# C.J., Bayley,’ Euwog -and’ Holroyd I 3.4 9th ed. 5. 352; and the numerous anthorities ‘there cited.

,Hﬁm sﬁmm wm.gmn mmmB 8 Em S wdﬁ it ﬂwou% cn-the @Ho i The Liability by &rm bailee to account is also well established
—see the passage. from Liord Coke, and the cases cited in the
- earlier part of this judgment—and therefote it seems o me that
“there is no such preponderance of convenience in favour of
- himiting the right of the bailee as to make it desirable, much
less ogmm&ouw, upon us to modify the law as it rested upon the
authorities antecedent to Claridge’s. Case. 1) I am aware
" that in two able text-books, Beven's Negligence in Law and

. is approved, though it is there pointed out that the authorities
‘bearing the other way were not fully considered. The reasons,
however, which they give for their opinions seem to be largely
" based. upon the-supposed inconvenience of the opposite view;
ole-discussl / ! . : nor are the arguments by which they distinguish the position
title. - ‘The o_ppﬂSH ‘thatihas been “con: or “damage of bailees from that of -other possessors. to my mind
momE@m to be the chattel.of the- ‘possessot: and-of nio; o@mﬁ . satisfactory. ~ Glaridge’s  Case (1) was treated as open to
.goummono ;m Homm or’ mo&mﬁoumaoﬁ is Em HOmw. mBm no him, if question ,‘.ww the 1ate. Master of the Rolls in Meuz v. Great
_ _ Eastern Ry. €o. (2); and, with the greatest deference to the

eminent judges who decided it, it seems to me that it cannot be
supported. Tt seems to have been argued before them upon
very scanty materials. Before us the whole subject has been

wnoamg before us in historical sequence.
- BTIRLING mﬂm.wﬁﬁﬁmﬁ L.JJ. concurred.

Appeal allowed.

‘On the agm&,ou. of costs The Empusa (3) was cited by
ounsel for the owners of the Winkfeld, and The Black
ince (4) by counsel for the Postmaster-General.

“() [1892] 1 Q. B. 422. ©(8) (1879) 5P.D. 6.

(9).[1895] 2 Q. B. 387, (4) (1862) Lush. 568,

Clerk and T.indsell on Torts, the decision in Claridge’s Case (1)

elaborately discussed, and ail, or pearly all, the authorities




PROBATE DIVISION.

m.uoooo&bmm., . Fhe wife.of the person ncﬂ‘mgmoma&? fraud was
4 beneficiary under the will and a party to-those proceedings.
The material facts m.um. dates m%mga in the MdmmBmu&.

- Bargrave Deane, N..Q and R. .m Hﬁ\?@n& mou some of the
defendants. . This is. nob the proper tribunal to deal with the
present wm.wmom_aou. which is practically for the revocation of
the. probate in. solemn form granted by the President: Flower
v. Lloyd. (1) If the persons here charged have been mE:._%
- of the offences alleged, they ought to be proceeded against in
a criminal conrt, There might be some ground for the appli-
cation if either: of the wmumoﬁm charged had been a party to the

to obtain redress in a civil couxt, should go to the Chancery
Division, as' was done in Prigsiman v. Thomas (2), ahd in the
earlier case of .wasﬁ@ v. Pogel. (3)

now equally with the Chancery Division. ] _
Inderwick, K.C., and Willock, .Hon.ﬁw&_au Qmono Birch, ﬁﬁ
meb_um. .The plaintiff after the decigion in. the former suit
could not appeal to the.Court. of- Appeal, for he was not in a
position . &o“..mepnr.awm judgment of the President upon the
oﬁmmunm ‘before bim. - Tt is E.u.ﬁ alleged that the two executors
were parties to m.ww frand, but the plaintiff will contend that
?w case innocently put forward ,Uw them ot the hearing was
in fact procured by frand. That is the substance of the state-
ment of claim, which .can' be verified by affidavit if the Court
desires.. The reason for bringing the action in this -Court is
that all the documents are here. .

{GorELL BaBNES J.. There is nothing at &rm,wummwﬂﬁ day
he point that this is not.the right.Court.]

Thigs action is Emﬁq maintainable : Flower V. H\N&\& E.
Gole v. -Langford (4), in which Priestman v. Thomas (2)
“referred to; Wyatt v. Palmer. (5) The person .chiefly
..w cated -in .mum muma.m. iz interested in the wnowmﬁw passing

ﬁ&d who Was -not. aipirty 0 the- 1):(1877) 6 Ch. D. 207; (1878,  (8) (1749)1 Ves. Sen. 287,
e 9 5.5 msmaﬁ bequently -directed ‘that ozr.?&.uro&p bear 879) 10 Ch. D. 327. - (4) [1898]12 Q. B. 36.
_,cs_psm? “_:.._..___‘ MV.G%&_:.U..SE. @Gmw&mo.w.sm.

former uHoooom..Emm in this Court. The plaintiff, if he wishes

_”m.owu.H_H_ Barnes J. This is a branch of the mmmr Court.




