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last phrase under consideration confirms the view 
that the words" within five years" are uRed to d('limit 
a period and not to describe a period throughout the 
whole of which a state of affairs must continue. 

There remains to be considered the question wheth('r 
itls necessary to have under consideration a complete 
five years' period-or can a petitioning wife who has 
been married for less than five years satisfy the 
requirement if she shows that within a period of 
less than five years the respondent huslmlHl has h('en 
guilty in the three prescribed matters? In my opinion 
once it is clear that these words are int('nded simply 
to delimit the period within which the acts must he 
done for the consequences to follow there if; nothing 
in the Rection to prevent the petitioner's fHlcce('dill.g 
if she shows that aU th('se things have happened 
within a period of less than five years. A ~uffici('ntl~' 

long period will, of cours(', have to 110 1111<11'1' ('011-

sidl'ration to satisfy the requirement that he has 
habitually left his wife without the means of support 
-see Wciler v. Wciler, (1918) 25 C.L.R. 109, wh('re 
the High Court considered the kin.l of conduct which 
would Ratisfy the requirem('nt of hlfliiitulf711l l('nYing 
(24 A.I,.R. 312). The r(,RpolHlent hushnnd must hay(' 
I)('('n guilty of all three actR within tll(' one perio.l of 
not more than five years. 

It is some satiRfaction to me that th(' jurlgm('nt J 
have formed produces jn this case, and possibly 
gen('rnlly in practical application the Ramp rpsuIt aR if; 
arrived at in the New South Wales ('lIses to which 
I ha ,'e referred, whilst applying the deeiRion in 
He}'riJrker v. He1'riclcer (supra), which, aR a matter 
of grammatical construction, iA oPPoRpd to theRe 
decisions. I have looked at the papers in ni.r v. ni,r. 
rl!m5] Y.L.R. 270. [1935] A.L.R. 372, and I find that 

11 decree for disRolntion of marriage was granted on 
this ground by Macfnrlan, .1., in a case in which the 
petition was issued less than five ypal'S after the 
cel('htation of the marriage. though thiR llnrticular 
matter was not considered in the Full Court. More
over, it does not appear thnt the High Court, in 
Weiler 1). Wei7er (.~upra), had under consideration a 
period of five years. 

In this case the respondent has throughout a period 
of three years and seven months left his wife, exc('pt 
for a period of about one week, entirely without the 
means of support, and is at present serving a sentence 
of five years' imprisonment, and I find that in the 
circumstances he has since the celebration of the 
marriage left her hahitually without the means of 
support. The other parts of the ground for diRsolu
tion of marriage relied upon have been satisfied, and 
there will accordingly be a decree nisi for dissolution 
of marriage, with costs. I should add that the peti
tioner has confessed that during the marriage she has 
been guilty of an act of adultery. I have considered 
this matter, and have decided that in the circum
stances of this case it should not operate as a bar 

to the decree of dissolution of marriage which I 
would otherwise pronounce. 

I considered reserving this case for the opinion of 
the Full Court, but as the same problem was fully 
argued before me in a def('nded suit some months 
ago, and I then arrived at the same conclusion as I 
have now reached after further consideration, though 
in that case my judgment on the matter was un
necessary for my decision, I yielded to the request 
of Couns('l to give my own decision on the whole case. 

Decree n:i.9i. 
rSolicitor for the petitioner, .Toseph Rarnett.] 

W. P. 

Beforp (Ja,'an Duffy, .T. Septemhpr 2. 10. 

CARSTEIN v. LOCCO. 
Xrqligc!ncc-Cau8ing death Action llnder Wronll8 

Act-ContrilJutory negligence of plaintiff not plead
a/lie-Wrongs Act 1928 (No, 3807), ['art Ill. 

In an action under Part Ill. of the Wrongs 
Act 1928 for the recovery of damages in respect 
of the death of a person alleged to have been 
caused by the negligence of the defendant, the 
fact that the person bringing the action, or his 
servant or agent, was guilty of contributory 
negligence is no defence. 

SUMMONS. 
(Jeorge Eric Carstein brought an action under the 

Wrongs Act 1928, Part Ill .. on hiR own behalf and 
on behalf of his children, against GuiReppe IAlcCO 
and Walter Howard Meek, claiming damages in 
respect of the death of his wife, Margaret Ann 
Carstein. He alleged that Locco was the owner of a 
motor omnibus which had been driven by Meek as 
Locco's servnnt at the time of a collision between it 
and a car in which his deceased wife was a passenger 
and which was driven by one Alfred Leonard Carstein. 
The defendants alleged that the said Alfred Leonard 
Carstein was at all material times the servant or 
agent of. the plaintiff, and that the plaintiff by his 
servant OIl. agent was guilty of contributory negligence. 
On the bearing" of a summons to strike out the para· 
graphs in the defence relating to contributory negli
gence, it was treated by consent as raising a point of 
law for the opinion of the Court, under Order XXXIV., 
rule 2, of the Rules of the Supreme Court 1938. 
. Barry for the plaintiff in support .of tne summons.
Contributory negligence cannot be set up. In an 
action brought pursuant to Part Ill. of the Wrongs 
Act 1928, when the plaintIff has proved the wrongful 
act resulting in death, the action is complete, because 
it is a new cause of action, not that under which bhe 
deceased would himself have proceeded, and therefore 
not subject to anything which would have limited the 
right of the deceased to recover damages-Nunan 1). 

Southern Railway Company, [1923l2 K.B. 703 at 712, 

.' 
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[1924] 1 K.B. 223; Uwion Steamship Company of New 
Zealand v. Robin, [1920] A.C. 654 at 661; Victorian 
RailtGa1/s Commissioners v. Speed, (1928) 40 C.L.R. 
434, [1928] A.L.R. 77; The Vera Cruz, (1884) 10 App. 
Cas. 59. 

Read for the defendants to oppose.-The defence 
.of contributory negligence is a good defence. The 
plaintiff should not be permitted to benefit from a 
wrong committed by himself or his servant. 

Cur. adv. vult. 

GAV AN DUFFY, J., read the following judgment: 
This is an application by the plaintiff to strike 
>out paragraphs 3 and 4 of the defendants' defence. 
It raises an interesting point of law, but at the con
clusion of argument I thought it sufficient to say 
that I was not prepared to strike out the paragraphs 
'whoever l'llight be right. Both parties have, however: 
asked me to treat the matter as if the point of law 
had been raised for the opinion of the Court under 
Order XXXIV., rule 2, of the Rules of .the Supreme 
Court 1938. The action is one under Part Ill. of 
the Wrongs Act 1928, and the Statement of Claim 
indorsed on the writ alleges that Margaret Ann 
Carstein was killed as the result of a collision be
tween two motor vehicles, in one of which she was 
a passenger and the other of which was owned by 
one of the defendants and driven by the other 
defendant as his servant or agent, and that her 
ueath was caused by the negligence of the defendants. 
The defendants, by paragraph 4 of their defence, 
plead-" If the defendants were guilty of any negli
"gence (which is specifically denied), the plaintiff 
"by his servant or agent, Alfred Leonard Carstein, 
" was himself guilty of contributory negligence." 'The 
plaintiff on the record is not the executor or adminis
trator of the deceased, but is George Eric Carstein, 
a person "for whose benefit such action would have 
"been if it had been brought by such executor or 
" administrator ," in accordance with sec. 17 of the 
Wrongs Act 1928. 

Section 15 of that Act provides that an action 
shall lie against a person, "who would have been 
"liable if death had not ensued," and if authority 
were necessary there is abundant authority that as 
a result contributory negligence by the deceased may 
be relied on as a defence. The question now to be 
answered is whether contributory negligence by one 
of the persons for whose benefit the action is brought 
or by such a person when he happens to be the 
plaintiff may also be relied on. Disregarding the 
very real difficulties which the cases on contributory 
negligence raise as to causation in law, certain pro
positions may I think be taken as sufficiently clear. 
Where an action for damages arises from a motor 
car collision the evidence may show-I. That the 
defendant was negligent and that his was the only 
negligence which was in law such a cause of the 
accident as would result in responsibility for the 
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damage caused. 2. That the defendant was negli
gent, but his negligence' was not such a cause of the 
accident as would in law make him responsible for 
the damage caused. (Evidence that the accident was 
caused by the negligenc~ either of the plaintiff or a 
third person would, of .. course, be relevant to prove 
this, but would not be pleaded.) 3. That the defen
dant was negligent, an~ his negligence was such a 
cause of the accident 'as would in law make him 
responsible for the d:j:mage caused, but that the 
plaintiff or some third person was also guilty of like 
negligence. 

In the first case an issue whether the injuries 
suffered by the plaintiff were caused by the negli
g;ence of the defendant would be decided in the 
plaintiff's favour, in the second case in the defen
dant·s fayour. In the third case a distinction must 
be made. If the neglIgence other than the defen
dant's were that of a tl~ird person the plaintiff would 
be entitled to succeed: on the issue whether the 
defendant's negligence \Was the cause of the injuries 
suffered, and the negligience of the third 11erson could 
in no way be relied on as a defence-Burrows v. 
Thc March Gas and (foke Company, (1870) L.R. 5 
Ex. 67; Rigby v. Hew tt, (1850) 5 Ex. 240. If the 
negligence ,,-ere the p aintiff's the defendant would 
be entitled to succeed -ender the old Rystem of 
pleading he would suc eed on the issue whether the 
defendant's negligence as the cause of the injuries 
suffered since evidenc to show contributory negli
gence could be given u del' the g;eneral plea of "not 
" guilty" if the actio ,yere one on the case for 
negligence-Marriott v. Stanley, (1840) 1 Man. & G. 
568, but see p. 570n; ridge v. The Grand Junction 
Railtca1/ Companll, (1 38) 3 1\1. & W. 244-although 
in an action of trespa s contributory negligence had 
to be specially pleade Knapp v. Salsbu1'1!, (1810) 
2 Camp. 500. The acts constituting contributory 
negligence must under our present rules be pleaded, 
but the cases menti ned show that historically 
"contributory neglige e" had its birth as part of 
the inquiry whether p aintiff's negligence caused the 
accident. 

In the present ca e, however, the question of 
negligence is to be d termined as if the dead man 
were bringing the act on. Part Ill. of the Wrongs 
Act 1928 shows what is to be the discrimen in 
determining whether 
If "the act neglect 0 

e plaintiff can recover or not. 
default [of the defendant} is 

"such as would (if had not ensued) have 
"entitled the party i jured to maintain an action 
"and recover idama s in respect thereof" the 
defendant is to be Ii ble. The "contributory negli
" gence" of the prese t plaintiff would be immaterial 
in an action brought y the deceased. This is sup
ported by the whole s heme of Part Ill.; the primary 
plaintiff is to be the personal representative of the 
deceased; the action s not to be the action of "the 
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"wife husband parent and child," but is to be 
brought for their benefit; and the amount recovered 
is to be divided in such ;;hares as the jury or court 
find and direct. 

Contributory negligence lJy the plaintiff cannot, 
therefore, be pleaded by way of denial that the 
defendant's negligence caused the damage nor could 
it be releyant to the question whether damages had 
resulted from the deceased's death. It is obviously 
not a defence to the action generally. 

However, the jury or the Court, lJy sec. 16, "may 
"give such damages as they or it think proportioned 
"to the injury resulting from such death to the 
"parties respectively for ,yhom and for whose benefit 
"such action is brought." Can contributory negli
gence by the plaintiff lJe appropriately pleaded to 
show that in apportioning the damages the plaintiff 
as a beneficiary may be disregarded, not because be 
has not suffered damages but because his conduct 
should disentitle him to recover it? I have not been 
referred to any authority or any principle of law 
on which it COUld. There was ,a vague suggestion 
that some such principle as that a man cannot benefit 
by his own wrong, "Nul/u8 commodum capere potest 
de injuria. 8ua lJ1'opria" applied, but I do not know 
of an~' authority which would directly or by analogy 
warrant me in holding that an~' principle of law 
justified the pleading attacked. 

In my opinion paragraphs 3 and 4 of the defence 
are irrelevant to any question to be tried in the 
action, and I order that they be struck out. 

Order made. 
[Solicitors-For the plaintiff, J. W. Galbally; for 

the defendants, D. Brnce Tunnock and Clarke.] 
F. M. B. 

Before Gavan Duffy, J. Sept. 9, 23. 

In re A'BECKETT. 
ALLARD v. LAM.'BERT. 

Trusts - Charitie8-Perpetuitie8-Income lJequeathe(1 
to hecid. of religiou8 order-But free fl'om control 
of (m)! church authoritu-VaDidity. 

A testator bequeathed a share of the income 
from his residuary estate to "the Presiding 
" Sister" of an Anglican religious order in a 
certain diocese, the income to be dealt with by 
the presiding sister "at her own discretion and 
"free from any control by the Bishop or any 
"other ecclesiastical authority." The work of 
the order was religious and charitable, and the 
presiding sister, in executing her functions, was 
subject to control by the ecclesiastical authori
ties.-

Held, that the bequest was a valid charitable 
gift, and that the trustees could safely pay the 
money to the presiding sister without ascertain-

ing that she was free from the ecclesiastical 
control mentioned in the will. And in the 
sister's hands the money was applicable only to 
the religious and charitable work of the order. 

ORIGINATING SUMMONS. 
Arthur Heywood A'Beckett, by his last will, left one

third of his residuary estate to his trustees, Alfred 
GonIon AlIaI'd and Edward James Hamilton, "to pay 
"the income thereof to the Presiding Sister for the 
"time being of the Church of l<Jngland Deaconesses' 
"Home at Sale for so long as the Order of Deacoll
•• esses ut Sale continues to exist as a charitable and 
"religious organisation such income to be dealt with 
" by such Presiding Sister entirely at her own discre
"tion and free from any control by the Bishop of 
"Sale or any other ecclesiastical authority." It. 
appeared that there was nothing at Sale exactly 
corresponding to the description "Order of Deacon
"esses," but that there was a "Chapter of Deacon
" esses" performing charitable and ~eligious work. 
of which the test-ator was well aware. The Presiding 
Sister of this Chapter was the defendant Mary May 
Lambert. The moneys of the Chapter were expended 
without an~' outside ecclesiastical interference or con
trol, although the deaconesses, as persons in orders, 
were subject to the control of the Bisbop, Council 
and Synod of the Diocese of Gippsland in regard to 
the manner of performing the work of their office. 
It appeared that the Roman Catholic bishop was 
known as "Bishop of Sale," while the Anglican 
bishop was known as "BIshop of Gippsland." 

The trustees as plaintiffs took out this originating 
summons, naming as defendants Mary May Lambert. 
as representing herself and the presiding deaconesses 
at Sale, the Children'S Hospital at Carlton, and the 
Austin Hospital for Cancer and Chronic Diseases at 
Heidelberg. The question for determination was; 
Having regard to the facts existing at the death of 
the testator or since occurring-(a) Has there been 
a failure of the trust declared by the said will in 
respect of the income of the one-third of the residuary 
estate of the testator referred to in sub-clause (c) of 
cla use 3 of the will, or has such trust come to an 
end? (b) If nay to 1 (a), what are the duties of 
the u.'ustees with reference to the said income, and 
in particular, are' the trustees bound or concerned to 
ascertain before making any payment of the said 
income that the "Order of Deaconesses at Sale" 
referred to in the said will continues to exist as a 
charitable and religious organisation, or that the 
Presiding Sister is free from any such control as is" 
therein described? 

T. W. Smith for the plaintiffs. 
Dean for the defendants the Children's Hospital 

and the Austin Hospital.-This is not a good charit
able gift. Either the Presiding Sister claims in her 
private capaeit~·. when it becomes non-charitable, 01'" 
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